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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ROBERT J. POUND and PRO
PRODUCTS, INC.,

Plaintiffs,
CIVIL ACTION
V.
No. 02-2632-CM
AIROSOL COMPANY, INC., et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM AND ORDER

On December 18, 2002, plaintiff Robert J. Pound brought severd claims againgt severa
defendants regarding the sde and digtribution of Black Knight, a pesticide manufactured by defendant
Airosol Company, Inc. (*Airosol”). In one such clam, plaintiff Pound brought suit againgt Airosol under the
citizen suit provision of the Clean Air Act, 42 U.S.C. § 7604(a)(1). On March 10, 2004, the court granted
plaintiff Pound’s Motion for Partid Summary Judgment againgt Airosol, among other defendants, finding
that, as a matter of law, Airosol’s sale and distribution of Black Knight violated emissions standards set
forth by the Clean Air Act, 42 U.S.C. § 7401 et seq. On November 12, 2004, plaintiff Pro Products, Inc.
joined in the lawsuiit.

The remaining issues before the court are: (1) the amount of monetary pendty againgt Airosol for
its Clean Air Act violations, and (2) whether further briefing is necessary on the issue of atorney fees and
costs. On June 6, 2005, after holding abench tria on this matter, the court took the case under

advisement. The court is now prepared to issue its findings of fact and conclusions of law in accordance
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with Fed. R. Civ. P. 52(a). For the reasons set forth below, the court will not impose a monetary penalty
agang Airosol. Furthermore, the court denies plaintiffs request for attorney fees and cods.

FINDINGS OF FACT

Background - Plaintiffs

1 Paintiff Robert J. Pound owned and operated an unincorporated business known as Pro
Products. In the 1980s, plaintiff Pound started developing Provent-a-Mite, a product designed
to treat and eradicate ectoparasites such as mites on reptiles. Plaintiff Pound patented Provent-a
Mite in September of 2000 and began marketing and selling it that same year.

2. Pro Products was incorporated on April 4, 2003. Plaintiff Pound is the sole officer, director and
employee of Pro Products, Inc.

Background - Airosol

3. Up until at leest March 10, 2004, Airosol Company, Inc. manufactured, marketed, distributed,
and sold Black Knight, a pesticide registered under the Federd Insecticide, Fungicide, and
Rodenticide Act (“FIFRA™) (EPA Reg. No. 901-82) for trestment of various household pests.

4, Black Knight is not registered or gpproved for use in the treatment of snake mites or other pests
that affect reptiles or other cold-blooded animals or for direct use on animas. However, Airosol

was aware that Black Knight was popular among reptile owners for the trestment of reptile mites.

5. Within the reptile community, Black Knight was a direct competitor of Provent-A-Mite.

Clean Air Act Violations
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6. Black Knight is an aerosol product that contains hydrochlorofluorocarbons (*HCFCs’) 22 and
142b (monochlorodifluoromethane and monochl orodifluoroethane, respectively), both of which
are Class |1 substances as defined by the Clean Air Act, 42 U.S.C. § 7671a(b).

7. The 1990 Amendments to the Clean Air Act included provisions to phase out the use of
ozone-depleting substances. In part, the Clean Air Act provides that,”[e]ffective January 1,
1994, it shdl be unlawful for any person to sdl or digtribute, or offer for sde or digtribution, in
interstate commerce-(A) any aerosol product or other pressurized dispenser which contains a
Class |l substance.” 42 U.S.C. 8 7671i(d)(1)(A); see also 40 C.F.R. § 82.64(d) (disalowing
the digtribution or sdle of any product categorized as “nonessentid,” which is defined asan
“aerosol product or other pressurized dispenser which contains a class |1 substance’).

8. Class |1 substances are banned by the Clean Air Act unless a manufacturer has applied,
prior to January 1, 1994, for an exception or exemption for reformulation as set forth by Satute
or regulation. 40 C.F.R. 8 82.65(b), (c). The reformulation exemption dlows for an additiond
period of time in which anonessentid product can be distributed or sold following the approva or
denid of an gpplication for product reformulation. 1d.

0. Airosol dlegesthat it submitted arequest, dated December 22, 1993, for an reformulation
exemption for Black Knight. However, the EPA’s FIFRA file on Black Knight has no record of
such request.

10. After its dleged 1993 reformulation exemption request, Airosol contends thet it made numerous
phone calls to the EPA to inquire about the status of its request, but received no indication asto

whether its request had been approved or denied.
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11.

12.

13.

14.

15.

16.

17.

Airosol sold Black Knight from January 1, 1994 through August 19, 2002 without any written
acknowledgment from the EPA of the receipt of its gpplication for a reformulation exemption.
During thistime period, however, Airosol did file ayearly Pesticide Report for
Pesticide-Producing Establishments with the EPA and included Black Knight on its report.
By letter dated August 19, 2002, the EPA issued a Section 114, 42 U.S.C. § 7414(a)(1),
request to Airosol requiring it to submit information regarding its manufacture, sdle and
distribution of aerosol products or other pressurized dispensers containing aClass| or Class||
Substance.
Airosol responded by letter dated September 6, 2002, stating that it had requested a
reformulation exemption for Black Knight in December 1993 but that it had received no
correspondence from EPA regarding that request.
Airosol contends that believed it had obtained a reformulation exemption necessary to continue
the sale and manufacture of Black Knight.
On March 10, 2004, this court granted summary judgment for plaintiffs, finding:

Examining al the inferences in favor of Airosol, the court finds that no

reasonable jury could find that Airosol met its burden to properly file an

goplication for reformulation by January 1, 1994. The court therefore

concludes that, as amaiter of law, Airosol’s manufacture, sale, and

distribution of Black Knight violated the Clean Air Act.
(Doc. 159 at 9).
After the court’s March 10, 2004 Order, Airosol discontinued the manufacture and sale of Black

Knight.

On March 4, 2005, this court denied plaintiff Pound’s request for an injunction to
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18.

19.

20.

21.

22.

23.

enjoin Airosol from sdlling Black Knight because “plaintiff has failed to produce any

evidence tending to show that defendants are till selling Black Knight.” (Doc. 279).

Airosol sold, offered for sde or distributed Black Knight from at least October 4, 1996 through

March 10, 2004, a period of 2,715 days.

Intota, Airosol sold 64,017 twelve-ounce cans of Black Knight and 548 twelve-pound cylinders

of Black Knight between October 4, 1996 and April 30, 2005.

The evidence presented at tria supports plaintiffs estimation that Airosol’ s profits from Black

Knight were at least $4.33 per can and $24.36 per cylinder. Therefore, Airosol’s profits from

the sde of Black Knight in violation of the Clean Air Act are estimated at $290,542.89 ([64,017

cans x $4.33 profit per can] + [548 cylinders x $24.36 profit per cylinder]). This number is

overdated, however, because thereis afive-year satute of limitations for the enforcement of civil

pendties. 28 U.S.C. § 2462; United Sates v. Walsh, 8 F.3d 659, 662 (9" Cir. 1993)

(applying § 2462 to the Clean Air Act). Haintiffs brought the ingtant claim on December 18,

2002. Therefore, the court will only consider those profits incurred after December 18, 1997.
Airosol’s Financial Status

Airosol has not been a profitable company for at least the last eight fiscd years.

In response to Airosol’ sfinancid troubles, Airosol’ s lender recently reduced its credit line by

$100,000. Airosol has no further collatera to utilize for obtaining additiond credit.

In response to Airosol’ s financiad troubles, Airosol’s lender has increased the interest rate on its

line of credit.
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24. Duetoitsfinancid troubles, Airosol has decreased its workforce from gpproximately ninety

employees to approximatdy thirty employees.

25. Airosol has no cash reserves.
26. Airosol’ s accounts payable are currently approximately $1,000,000, and 49% of its accounts
payable accounts are past due.

27. Airosol currently owes more than $850,000 on its line of credit of $900,000.

28. Airosol has aloan in the amount of $249,000 on which it can only afford to make interest
payments and no principa payments.

29. A Clean Air Act pendty greater than $20,000 would bankrupt Airosol.

CONCLUSIONS OF LAW

Clean Air Act Penalty*
The Clean Air Act does not provide for private causes of action. Middlesex County Sewerage
Auth. v. Nat’'| Sea Clammers Assoc., 453 U.S. 1, 15-17 (1981). Instead, plaintiffs brought suit under the
citizen suit provison of the Clean Air Act, 42 U.S.C. 8 7604(a)(1), which providesthat “any person may

commence acivil action on his own behdf - (1) against any person .. . . who isaleged to haveviolated . . .

1 Effective February 10, 1993, Airosol manufactured and sold a product, registered under EPA
Regidration No. 901-82, asthree different labels: Black Knight, Aircraft Insecticide and Government
Insecticide. Plaintiffs offered evidence at trid that Airosol sold or offered to sall Aircraft Insecticide and
Government Insecticide after January 1, 1994. Paintiffs argue that Airosol’s Clean Air Act pendty should
take into account Airosol’s profits from the sale of these two products in addition to profits from the sale of
Black Knight. This court’s March 10, 2004 Order, however, held that Airosol’s manufacture, sade, and
digribution of Black Knight violated the Clean Air Act; it did not consder or find that Airosol’s sdle of
Aircraft Insecticide and Government Insecticide violated the Clean Air Act. Accordingly, in deciding
Airosol’s pendty for its Clean Air Act violations, the court will only consder Airosol’s profits with respect
to Black Knight.

-6-
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or to bein violation of (A) an emisson sandard or limitation under thischapter . .. .” Pendtiesawarded in
Clean Air Act citizen suits are deposited in a gpecia fund of the United States Treasury. 1d. 8 7604(g)(1).
The court’sandydisis limited to the amount of Airosol’s pendty for its Clean Air Act violations.
In support of a$19,836,000 pendty, plaintiffs argue that Airosol profited from its Clean Air Act violations,
resulting in sgnificant but immeasurable harm to the environment.  Airosol argues that its voluntary remova
of Black Knight from the market isafar pendty, and that a monetary pendty is not warranted because
plaintiffs brought their private citizen suit for the sdf-interested purpose of removing Black Knight, Provent-
aMite' s competitor, from the market. Airosol also arguesthat it did not intentionaly violate the Clean Air
Act, and that plaintiffs proposed pendty of nearly twenty million dollars would bankrupt the company.
The court begins its analyss with the purpose of the Clean Air Act, whichisto:
(2) to protect and enhance the quality of the Nation’s air resources so asto
promote the public hedth and welfare and the productive capacity of its

population;

(2) toinitiate and accelerate anationa research and development program
to achieve the prevention and control of ar pollution;

(3) to provide technica and financid assistance to State and loca
governments in connection with the development and execution of their air
pollution prevention and control programs; and

(4) to encourage and assist the devel opment and operation of regiond air
pollution prevention and control programs.

42 U.S.C. § 7401(b). In determining a penaty amount under the Clean Air Act, the court

shdl take into congderation (in addition to such other factors as justice may
require) the size of the business, the economic impact of the pendty on the
business, the violator's full compliance history and good faith efforts to
comply, the duration of the violation as established by any credible
evidence (including evidence other than the gpplicable test method),
payment by the violator of penalties previoudy assessed for the same

-7-




Case 2:02-cv-02632-CM  Document 386  Filed 07/19/2006 Page 8 of 10

violation, the economic benefit of noncompliance, and the seriousness of the
violation.

42 U.S.C. § 7413(e)(1).

Airosol’s maximum pendlty by law is $27,500 per day for each violation on or after January 30,
1997. 42 U.S.C. 88 7413(b) and 7604(a); 40 C.F.R. § 19.4. By plaintiffs caculations, Airosol’s
maximum pendlty is $75,020,000 (2,728 days x $27,500 per day). Notably, the court has discretion in
awarding Clean Air Act pendties. Tull v. United States, 481 U.S. 412, 413 (1987) (“Congress has an
unquestioned right to fix civil pendties, and may delegate that right to trid judges, particularly where, as
here, highly discretionary calculations that take into account multiple factors are necessary.”).

The court finds that severd 8§ 7413(e)(1) factors work to mitigate Airosol’ s potentia penalty.
Firgt, a pendty greater than $20,000 would cause Airosol to become bankrupt. Second, athough the
court found inits March 10, 2004 Order that Airosol violated the Clean Air Act, plaintiffs did not establish
a trid that Airosol intentiondly violated the Clean Air Act. Third, Airosol has not been previoudy
pendized for amilar violations. Fourth, Airosol will not continue to benefit from its violaions, asit has
voluntarily ceased manufacturing and sdlling Black Knight.

Fifth, the court does not believe that Airosol’s Clean Air Act violations were a serious threet to
the environment or the public. Significantly, the parties did not offer, and the court is not aware of, asingle
measurable injury to the environment or the public caused by Airosol’s manufacture and sde of Black
Knight. Although the EPA isaware of theingant litigation, the EPA has not cited Airosol or eected to
intervenein thislitigation.

In support of asubgtantid pendty, plaintiffs point to United States of America v. Wal-Mart

Stores, Inc., et al., acase before the United States Didtrict Court for the Western Didtrict of Missouri.

-8-
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There, the EPA and Wa-Mart entered into a consent decree in which Wal-Mart agreed to pay a
$400,000 pendlty for its sale of products with Class | and Class || substancesin violation of the Clean Air
Act. See Case No. 04-0086-CV-W-SOW, Doc. 372, Ex. A. However, Wal-Mart is diginguishable
from the instant case because (1) the EPA, not a private citizen, brought suit against Wal-Mart for its Clean
Air Act violations, (2) the pendty was the result of a consent decree; (3) prior to entering into the consent
decree, the EPA had previoudy cited Wal-Mart for at least three violations to the Clean Air Act; and (4)
the record did not contain evidence that a $400,000 pendty would bankrupt Wal-Mart.

Findly, and most importantly, the court finds that plaintiffs brought the instant lawsuit for the
purpose of removing one of their competitors from the market. Paintiffs have not shown that they are
genuingly concerned about the environment; rather, it appears to the court that an economic, not
environmenta, interest was the reason for the lawsuit. For this reason, as well as those discussed above,
the court finds that a monetary pendty imposed upon Airosol will not substantialy further the purpose of the
Clean Air Act.

Faintiffs request that the court enjoin Airasol from manufacturing, marketing or sdlling Black
Knight. On March 4, 2005, however, this court denied plaintiff Pound' s request for injunctive relief,
holding that “plaintiff has failed to produce any evidence tending to show that defendants are ill sdlling
Black Knight.” Plantiffs did not introduce this evidence a trial or thereafter. As such, the court denies
plantiffs request for injunctive relief. The continued ban on the manufacture and sde of Black Knight isa
sufficient economic pendty.

Attorney Feesand Costs
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Faintiffs dso request further briefing on the issue of attorney feesand cogts. The Clean Air Act's
fee-shifting provison dlows the court to award cogts of litigation, including atorney fees, “whenever the
court determines such award is appropriate.” 42 U.S.C. § 7604(d). Inits March 4, 2005 Order, this
court consdered thisissue, and specifically discussed a circuit split regarding whether an avard of attorney
feesis gppropriate when the prevailing party brought the suit for persona financid gain rather than to further
the purpose of the Clean Air Act. Because the Tenth Circuit was Slent on the issue, this court declined to
award attorney fees to plaintiffsinits March 4, 2005 Order. To date, the Tenth Circuit has yet to decide
theissue. Accordingly, the court defersto its previous ruling and denies plaintiffs request for attorney fees
and cogts. Further briefing on thisissue is unnecessary.

IT ISTHEREFORE ORDERED that the court will not impose a monetary pendty againgt
Airosol for its violations of the Clean Air Act.
IT ISFURTHER ORDERED that plaintiffs request for attorney fees and costsis denied.

Dated this 18" day of July 2006, at K ansas City, K ansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge

-10-
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
KANSAS CITY DIVISION

ROBERT J. POUND and PRO PRODUCTS, INC.,
Plaintiffs,

Vs. Cause No.02-2632 CM

AIROSOL COMPANY, INC., CHAD BROWN,

ROBYN MARKLAND, PRO EXOTICS, INC.

)
)
)
)
)
)
)
and PRO EXOTICS REPTILES, INC., )
)
)

Defendants.

CONSENT JUDGMENT

WHEREAS, Plaintiffs Robert J. Pound and Pro Products, Inc. (“Plaintiffs”) have filed a
complaint in this action alleging that Defendants Robyn Markland, Chad Brown, Pro Exotics,
Inc. and Pro Exotics Reptiles, Inc. (the “Pro Exotics Defendants™) violated Section 610 of the

Clean Air Act, 42 U.S.C. §§7671i and certain of the regulations thereunder;

WHEREAS, the Pro Exotics Defendants own and operate a retail business located in
Littleton, Colorado, which has operated under the names “Pro Exotics” and “Pro Exotics
Reptiles, Inc.” Defendants Chad Brown and Robyn Markland are the owner and day-to-day
manager, respectively, of this business. The Pro Exotics Defendants have sold class II
substances and offered class II substances for sale. These substances are listed pursuant to
Section 602 of the Clean Air Act, 42 U.S.C. § 7671a, at 40 C.F.R. Pt. 82, Subpt. A, Appendix B.
Section 610 of the Clean Air Act and the regulations thereunder ban the sale and distribution,
and offer for sale or distribution, of class II substances in nonessential aerosol containers because
these substances are known to destroy stratospheric ozone if released into the atmosphere, and

thus to pose a threat to the environment and public health;





Case 2:02-cv-02632-CM  Document 384-2  Filed 06/29/2006 Page 2 of 12

WHEREAS the class II substances sold, distributed and offered for sale or distribution by
the Pro Exotics defendants were in a product known as Black Knight Roach Killer (“Black
Knight”). The Pro Exotics Defendants obtained Black Knight from its Kansas manufacturer,
Airosol Company, Inc. (“Airosol”). In response to the Pro Exotics Defendants’ repeated
inquiries, Airosol advised the Pro Exotics Defendants that Black Knight was lawful for sale,
distribution and offer for sale and distribution. Airosol misrepresented to the Pro Exotics
Defendants that it had an “exemption” to the class II Ban which allowed Black Knight to be
lawfully sold and distributed. Thus, the Pro Exotics Defendants did not know that their sales,
distribution and offers for sale or distribution of Black Knight were unlawful, rather the Pro
Exotic Defendants believed that their sales of Black Knight were lawful based on Airosol’s
representations. Upon the issuance of a March 10, 2004 summary judgment order in the Lawsuit
(which found that sales, offers for sale, distribution and offers for distribution of Black knight on
or after January 1, 1994 violate the Clean Air Act), the Pro Exotics Defendants ceased the sale,

distribution and offer for sale or distribution of Black Knight;

WHEREAS the Complaint against the Pro Exotics Defendants and evidence developed in
this litigation evidence approximately 234 instances since 2000 that the Pro Exotics Defendants
have sold class II substances. The Complaint does not allege that these sales resulted in the

release of such substances into the atmosphere.

WHEREAS the Pro Exotics Defendants have agreed to discontinue selling Black Knight
and any other class II controlled substances that are not subject to a valid exemption in order to

facilitate their compliance with Section 610 of the Clean Air Act; and

WHEREAS the Parties recognize, and the Court by entering this Consent Judgment

finds, that this Consent Judgment has been negotiated by the Parties in good faith and will avoid
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additional litigation between the Parties, and that this Consent Judgment is fair, reasonable, and

in the public interest.

NOW, THEREFORE, with the consent of the Parties, IT IS HEREBY ADJUDGED,

ORDERED, AND DECREED as follow:

I. GENERAL
1. The objectives of this Consent Judgment are to settle the Clean Air Act claims
asserted in the Complaint and to ensure the Pro Exotics Defendants’ compliance with Section
610 of the Clean Air Act, 42 U.S.C. §§ 7671i and the regulations thereunder.
2. Defendants do not admit any liability arising out of the transactions or

occurrences alleged in the Complaint.

IL JURISDICTION AND VENUE

3. This Court has jurisdiction over the subject matter of this action, pursuant to 28
U.S.C. §§ 1331, 1332, and 1335, and the Clean Air Act, 42 U.S.C. § 7401 et seq. pursuant to
Section 304(a) of the Clean Air Act, 42 U.S.C. § 7604(a)(i) and it has found that it has
jurisdiction over the Parties.

4. Venue lies in the district under 28 U.S.C. §§ 1391(b) because a substantial part of
the events or omissions giving rise to the claims are alleged to have occurred in this judicial
district and because another defendant, Airosol, may be found in this judicial district. For
purposes of this Consent Judgment, the Parties do not contest the Court’s jurisdiction over this
action or over the Parties and do not contest venue in this judicial district.

5. For purposes of this Consent Judgment, and without admission of liability, the
Pro Exotics Defendants agree that the allegations of the Complaint state claims upon which relief

may be granted pursuant to Section 304 of the Clean Air Act, 42 U.S.C. §7604.
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6. Notice of the commencement of this action has been given to the United States
Environmental Protection Agency (“EPA”) Administrator, the states in which the violations
alleged in the Complaint occurred and the alleged violators as required by Section 304 of the

Clean Air Act, 42 U.S.C. § 7604(b).

.  APPLICABILITY

7. The obligations of this Consent Judgment apply to and are binding upon the
Parties, their agents and corporate successor and affiliates.

8. The Pro Exotics Defendants shall be jointly and severally liable for compliance
with this Consent Judgment and for any interest and costs that accrue under this Consent
Judgment.

IV.  DEFINITIONS

9. Unless otherwise expressly provided herein, terms used in this Consent Judgment
which are defined in the Clean Air act or in regulations promulgated pursuant to the Clean Air
Act, shall have the meaning assigned to them in the Clean Air Act and such regulations.
Whenever the terms set forth below are used in this Consent Judgment, the following definitions
shall apply:

a. “Class II” substances shall mean those substances that are listed by EPA pursuant
to Section 602 of the Clean Air Act, U.S.C. § 7671(a) (currently listed at 40
C.F.R. part 82, Subpart A, Appendix B) or that may be so listed at anytime while
the Consent Judgment is in effect;

b. “Complaint” shall mean the complaint filed by the Plaintiffs in this action;

c. “Consent Judgment” shall mean this document;

d. “Day” shall mean a calendar day unless expressly stated to be a working day. In
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computing any period of time under this Consent Judgment, where the last day
would fall on a Saturday, Sunday, or federal holiday, the period shall run until the
close of business of the next working day;

e. “Effective Date” shall mean the date of entry of this Consent Judgment by the
Court;

f. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States;

g. “Paragraph” shall mean a portion of this Consent Judgment identified by an .
arabic numeral;

h. “Parties” shall mean Plaintiffs and the Pro Exotics Defendants;

i. “Plaintiffs” shall mean Robert J. Pound and Pro Products, Inc.

j.  “Pro Exotics Defendants” shall mean Robyn Markland, Chad Brown, Pro Exotics,
Inc. and Pro Exotics Reptiles, Inc.;

k. “Section” shall mean a portion of this Consent Judgment identified by a roman
numeral;

1. To “distribute” or “sell” shall mean to distribute, sell, offer for sale, hold for
distribution, hold for sale, hold for shipment, ship, deliver for shipment, release
for shipment, deliver, offer to deliver, loan, give, or otherwise transfer ownership
of; and

m. “United States” shall mean the EPA, acting on behalf of the United States of

America.
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V. COMPLIANCE REQUIREMENTS

10.  Upon entry of this Consent Judgment and thereafter, the Pro Exotics Defendants
shall not sell or distribute Black Knight or any class I substance not subject to a valid
exemption.

11.  The Pro Exotics Defendants shall maintain continuous compliance with all
provisions of Section 610 of the Clean Air Act, 42 U.S.C. § 7671i et seq. and the regulations
promulgated thereunder.

VI.  DISPUTE RESOLUTION

12.  Unless otherwise expressly provided for in this Consent Judgment, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
arising under or with respect to this Consent Judgment. However, such procedures shall not
apply to actions by the United States to enforce obligations of this Consent Judgment that the Pro
Exotics Defendants have not disputed in accordance with this Section.

13.  Informal Dispute Resolution. Any dispute that arises under or with respect to

this Consent Judgment shall first be the subject of informal negotiations. The period of informal
negotiations shall not exceed thirty (30) days from the time the Pro Exotics Defendants send the
United States a written Notice of Dispute in accordance with Section VIII of this Consent
Judgment (Notices), unless that period is modified by written agreement. Such Notice of
Dispute shall state clearly the matter in dispute.

14.  Formal Dispute Resolution. If the Parties are unable to agree upon any standard,

requirement, procedure or other matter that arises under this Consent Judgment, or if a dispute
should arise regarding implementation of the requirements of this Consent Judgment, any party

to this Consent Judgment may file a petition with the Court for resolution of the dispute. Such
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petition must be filed within thirty (30) days after the conclusion of the informal negotiation
period described in the preceding paragraph. The Petition shall set forth the nature of the dispute
and shall include a proposal for its resolution. The non-petitioning party shall have thirty (30)
days from the date of receipt of such Petition within which to file a response with an alternative
proposal for resolution of the dispute.

15.  The invocation of dispute resolution procedures under this Section shall not
extend, postpone, or affect in any way any obligation of the Pro Exotics Defendants under this
Consent Judgment not directly in dispute, unless the United States or the Court agrees otherwise.

VII. EFFECT OF SETTLEMENT AND RESERVATION OF RIGHTS

16.  This Consent Judgment resolves the civil claims of the Plaintiffs based on the
factual allegations alleged in the Complaint filed in this action regarding the Pro Exotics
Defendants’ sales of class II substances. Subject to the performance of the requirements of this
Consent Judgment by the Pro Exotics Defendants, the Plaintiffs hereby release and covenant not
to sue the Pro Exotics Defendants for any and all civil liability to the United States for any sale
of class II substances in violation of Section 610 of the Clean Air Act at any time before the
entry of this Consent Judgment.

17.  The Pro Exotics Defendants’ compliance with this Consent Judgment shall be no
defense to any action commended pursuant to any laws, regulations, or permits.

18.  This Consent Judgment does not limit or affect the rights of the Parties against
any third parties, not party to this Consent Judgment, nor does it limit the rights of third parties,
not party to this Consent Judgment, against the Parties, except as otherwise provided by law.

19.  This Consent Judgment shall not be construed to create rights in, or grant any

cause of action to, any third party not party to this Consent Judgment.
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20.  This Consent Judgment does not limit any defenses that the Pro Exotics
Defendants, or any of them, may have to any actions against them by the United States or third
parties except as is provided by Section II above (Jurisdiction and Venue) or in an action brought
by the Plaintiffs or the United States to enforce this Consent Judgment.

21, FHEURReH Statesresdrvey ey ahttatl iegal eqiitaBiereietties dvaitable td
snforsecshoproxisisnx fK Mg Conseri udgmentx Exseptasexpresskx statodigrein. [PARAGRAPHINTENTIONALLY

OMITTED]
VIII. NOTICES

22.  Unless otherwise specified herein, whenever notifications, submissions, or

communications are required by this Consent Judgment, they shall be made in writing and

addressed as follows;

To the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

Box 7611 Ben Franklin Station

Washington, D.C. 20044-7611

To EPA:

William A. Spratlin,

Director, Air, RCRA, and Toxics
Division, EPA, Region VII,

901 North 5™ Street,

Kansas City, KS 66101

To the Pro Exotics Defendants:
Pro Exotics, Inc.

6572 S. Broadway

Littleton, CO 80121

and
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c/o Richmond M. Enochs

Wallace, Sanders, Austin, Brown & Enochs, Chartered
10111 W. 87w St.

Overland Park, KS 66282

To the Plaintiffs:
Robert J. Pound
ProProducts, Inc.

36 Split Rock Road
Mahopac, NY 10541

and
c/o Brett E. Nelson
Plews Shadley Racher & Braun
1346 North Delaware Street
Indianapolis, IN 46202-2415
23.  Notices submitted pursuant to this Section shall be deemed effective upon
mailing, unless otherwise provided in this Consent Judgment or by mutual agreement of the

Parties in writing.

IX. RETENTION OF JURISDICTION

24.  The Court shall retain jurisdiction of this case for the purpose of enabling any of
the Parties to apply to the Court for such further order, direction, or relief as may be necessary or
appropriate for the construction or modification of this Consent Judgment, or to effectuate or
enforce compliance with its terms, or to resolve disputes in accordance with Section VI of this
Judgment (Dispute Resolution).

X. MODIFICATION

25.  The terms of this Consent Judgment may be modified only by a subsequent
written agreement signed by all the Parties. Where the modification constitutes a material

change to any term of this Consent Judgment, it shall be effective only upon approval by the

Court.
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X1.  SIGNATURE/SERVICE

26.  Each undersigned representative of the Pro Exotics Defendants and the Plaintiffs
certify that he is fully authorized to enter into the terms and conditions of this Consent Judgment
and to execute and legally bind the Party he represents to this document.

27.  This Consent Judgment may be signed in counterparts, and such counterpart
signature pages shall be given full force and effect.

28.  The Pro Exotics Defendants hereby agree not to oppose entry of this Consent
Judgment by the Court or to challenge any provision of the Judgment, unless the Plaintiffs or the
United States have notified the Pro Exotics Defendants in writing that they no longer support
entry of the Consent Judgment.

29.  The Pro Exotics Defendants hereby agree, for a period of five years from the
entry of the Consent Judgment, to accept service of process by certified mail with respect to all
matters arising under or relating to this Consent Judgment and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a summons.

XII.  FINAL JUDGMENT

30.  Upon approval and entry of this Consent Judgment by the Court, this Consent
Judgment shall constitute a final judgment between the Plaintiffs and the Pro Exotics
Defendants. The Court finds that there is no just reason for delay and therefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54 and 58.
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Dated and entered this _29th day of __JUn® , 2005 2006,

s/ Carlos Murguia

Honorable Carlos Murguia
UNITED STATES DISTRICT JUDGE

District of Kansas
Pro Exotics, Inc. Pro Products, Inc.
By: By:_&f( ~ ), /70 ontZ
Its: Its: /2"(12 /(’ 2
Date: July ___, 2005 Date: July L{_ , 2005
Pro Exotics Reptiles, Inc. Robert J. Pound

By: | g
Date: July ), 2005

Its:

Date: July ___, 2005

Chad Brown

Date: July , 2005

Robyn Markland

Date: July ___, 2005
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Dated and entered this day of , 2005
Honorable Carlos Murguia
UNITED STATES DISTRICT JUDGE
District of Kansas

Exotips) In¢. %\AL Pro Products, Inc.
&ajﬁ?is _
(By: /%/&/\d’ By:
Its:B’QC Q Its:
Date: July 2] , 2005 Date: July 2005

Robert J. Pound

I;SZEQ\QQ Date: July 2005

Date: July 1‘_ , 2005

Chad/Bro

% /4
Date: July 2.8 , 2005

\ -
Date: July , 2005
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